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In the latter part of 2019, a new virus was identified. Within a short span of a few months, this virus known as
COVID-19 has become one of the biggest threats to the global economy and financial markets, a global
pandemic, the full effects of what is yet to be seen. Almost all aspects of economies and industries are bound
to be impacted, and together with the prolonged trade war and depressed oil prices, it will almost certainly result
in what could be unparalleled economic chaos.
Most Governments have introduced various measures to firstly, aid businesses and individuals to survive this
pandemic, and will soon need to turn their attention to reviving torn and tattered economies and gradually nurse
them back to health. The Malaysian Government has embarked, in relation to the former, assistance via its
Prihatin stimulus package amounting to RM250 billion, and will soon need to deal with the second part of this
crisis, i.e., stimulating of the economy, post-COVID -19.
The tax authorities will play a crucial role during this crisis, as will tax authorities in most jurisdictions, if not all,
to support Government initiatives on one hand, and to maintain or boost tax revenues for fiscal needs on the
other. This document seeks to highlight some of the tax considerations, in particular, Transfer Pricing, that
companies need to be mindful of in addressing the far-reaching impact on businesses and their supply chains
to place themselves on a positive footing for the future.
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Review
The adverse consequences of the COVID-19 virus are far-reaching, reducing consumer demands,
disrupting supply chains, and increasing risk aversion in financial markets which will be underpinned by an
overall downturn in business and consumer confidence. Local subsidiaries of multinational enterprises
("MNEs") in affected regions, even those that are fortunate enough to be able to operate "business as
usual", may still be making losses or experiencing substantial reduction in profitability. Some may find that
their operations need to be reorganized, resized, or relocated. As a result, the supply chain may be
potentially overhauled, with some suppliers being replaced, whilst others being sourced from new
geographical jurisdictions. This will necessitate a review of the pricing policies in place, with a view to
complying with the Transfer Pricing rules and considerations in impacted areas.

Limited Risk
Model

Many foreign multinationals operating in countries such as Malaysia or
Singapore use “limited-risk” models, namely contract manufacturers, toll
manufacturers, limited risk service providers, and limited- risk distributors. Such
models are often considered to give taxpayers a “guaranteed return” for the
functions undertaken and risks assumed by the respective entities. Many
questions would arise from this model, such as,
“Would the principle be in a condition to “guarantee” the return? As our labour
laws are quite rigid when it comes to retrenching staff, would it be fair that this
local “fixed cost” be remunerated under this principle?”
“Can a limited risk entity be in a loss-making situation and would that be
acceptable to our local tax authorities?”

While the reduction in old prices should have reduced the cost of goods and
therefore increased spending, the various restrictions of movement has
impacted the supply chain and has resulted in interruption of businesses.
Supply Chain
Management

As such, the flow of goods, services, financing structures, etc. may be disrupted
or altered. Some factors that need to be considered are supply chain
diversification, revised pricing models and the creation of one-off transactions
to overcome the challenges faced by the disrupted supply chain.
Businesses can also revise their supply chain, taking into account tax reliefs,
rebates and incentives provided during this period.

Comparability
Analysis

A comparability analysis is a pre-requisite in the application of all transfer
pricing methods that conform to the arm's length principle. This involves
comparing conditions in a controlled transaction with those in an uncontrolled
transaction. The more diverse the effects of an economic crisis between
companies, industries or markets, the lower the chances of finding appropriate
comparable transactions and conducting a reliable comparability analysis.
The effects of COVID-19 should be taken into consideration when performing
the comparability analysis, instead of relying on the previous comparability
analyses.

React
As mentioned in the OECD Guidelines, “… business restructurings may be needed to preserve profitability or
limit losses, e.g. in the event of an over-capacity situation or in a downturn economy”.

As a result of the COVID-19 pandemic, some companies within the group may be
more in need of funds for the continuity of their business. The economic
downturn may lead to the group reassessing their existing intercompany
financing arrangements and to structure or restructure their funding
mechanisms for cash and liquidity management.
Intercompany
Financing

Under the new guidance on financial transactions, issued by the OECD in
February 2020, it may be reasonable to renegotiate existing financial
arrangements to more favourable terms, delay interest payments on a
temporary basis, re-characterize short-term loans as long-term loans, or have
interest rates revised and adjusted in line with the central bank/other third party
interest rates that are lowered, which could help to free-up cash flow.
Tax payers can take advantage of the lower interest rates available.

Business
Restructurings

In the wake of COVID-19, Government lockdowns and unprecedented economic
pressures have compelled businesses to rethink and potentially restructure
their intercompany arrangements. In other words, companies within the Group
may need to restructure their existing transfer pricing arrangements to realign
their tax policies to the new facts and circumstances created by virtue of the
pandemic. These restructurings could involve temporary shutdowns of
operations, measures to stem losses in situations of over-capacity or economic
downturn, and realignment of supply chains.
In the case of a temporary shutdown of operations, production capacity may
need to be relocated to limit the spread of COVID-19. This may impact the
company’s functional profile, and transfer pricing policies will need to be
adjusted accordingly. Pricing, supply quantity, or service-level obligations and
terms of the intercompany arrangements may need to be reset.

Are there any clauses in the agreements that may need to accommodate the
current unfortunate circumstances? Intercompany Agreements certainly need
to be relooked at as a matter of priority to see if there are any clauses that would
not be suitable at this point of time.

Intercompany
Agreements

“Should a service recipient still be paying a license fee, royalty fee or
management fee if they were in a loss-making situation?”
“Does the agreement provide flexibility to allow for renegotiation or “roll-over”
clause?”
“As most of us are working from home, do Centralised Service Providers or
Shared Support such as IT/Finance/HR need to charge more for the additional
support provided?”
Now would be a good time to relook or renegotiate intercompany agreements.

Recover
In these difficult times, having in place robust and contemporaneous transfer pricing documentation to
ensure that you have considered the local transfer pricing requirements is more important than ever.
To the extent that the COVID-19 outbreak requires changes to TP policies, intra-group supply chains, or
other TP-related matters, it is advisable to prepare an "audit ready file" now. Although it is impossible to
predict exactly what the audit landscape will be during coming TP tax audits, based on current experience,
it would be very helpful if the commercial pressures presented by COVID-19 and the related tax or transfer
pricing analyses are documented in updated and relevant contemporaneous documentation. In this
respect, documents or similar paper trails such as source documents, email correspondences, board
minutes/presentations, memos, etc. should be archived and properly maintained and stored. This would
include any exceptional items that impacted the financial situation of the company in the current
pandemic situation.
The documents/paper trails will be useful for potential transfer pricing audits a few years down the road
as this provides the tax authorities with the necessary information to conduct an audit.
Be aware, when the dust settles, and this situation is behind us, it may be difficult to sufficiently satisfy a
tax authority of conditions that prevailed at that particular time, for reasons that they may not know, or
choose to not know, and which may prove difficult for a tax payer to defend or substantiate at a later date.
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